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The undersigned carriers (hereinafter the “Carriers”) Answer in opposition to the request by Frontier Flying Service, Inc (“Frontier”) for an immediate 40% premium to be added to Frontier’s Part 121 routes.  Frontier’s petition fails to meet the legal and regulatory requirements for the relief sought.  Furthermore, any financial problems being suffered by Frontier are the result of its own bad business judgment, and not the fault of mail rates or any external circumstance.  The Carriers move to dismiss Frontier’s request.

The Frontier Petition Fails to Justify Any Action Based on its Content

The Frontier request contains only one specific figure, it wants 40% more than whatever rate is in effect for Part 121 service in any market.  It limits the application to the routes and airports it currently or can potentially serve.  The long-haul Part 121 bush routes of Penair will not be covered.  The STOL airport routes of Era will not be covered.  It is not even clear if the premium amount would be paid to competing carriers that have equalized over the routes served by Frontier’s Part 121 aircraft.  Frontier does not state that the premium will become the new rate, and thus the basis for equalization.

Frontier does not provide analysis or evidence that such a premium is justified, let alone the level requested.  The Department must reject the request because Frontier has failed to provide any proof or justification for the relief requested, and dismiss the request.

The Frontier Petition is Procedurally Deficient and Must Be Dismissed
Frontier fails to provide any legal or regulatory basis for the relief it seeks.  The request is contrary to the rules under 14CFR302, as well as other regulatory requirements and the Administrative Procedure Act.  Rule 4(a) requires the applicant to file “a concise but complete statement of the facts relied upon and the relief sought.”  As noted above, Frontier does not provide sufficient definition of the relief sought or how it would be applied.  It completely fails to provide “any facts relied upon” to support its request.  Rule 4(b) requires a signed verification of the facts presented.  Perhaps in this case it is a mere formality because Frontier doesn’t really present any factual material, but the verification covers any statements, however unsupported, and is required for consideration.  Rule 12 addresses confidential treatment of material, and requires specific filings and information not covered in Frontier’s request.  Specifically, Rule 12(d)(1)(iii) requires “A statement explaining how and why public disclosure of the information would adversely affect the interests of the objecting persons [Frontier] and is not in the interests of the public.”  This is a two part test, both of which must be satisfied.  Apparently no data have been filed under confidential cover.  The Department should dismiss that application, or at least defer any action or consideration until such time as all data have been filed, and any request for confidential treatment been open to public comment and reviewed.  The Carriers strenuously object to granting confidential treatment, as will be covered more fully below.

Subpart G of 14CFR302 covers mail rate proceedings.  Under the requirements for “Institution of Proceedings” Rule 702(b) requires, “The petition set forth the rate or rates sought to be established, a statement that they are believed to be fair and reasonable, the reasons for supporting the request for a change in rates, and a detailed economic justification sufficient to establish reasonableness of the rate or rates proposed.”  Frontier fails to provide any reason, justification or data as required by this regulation.  On the basis of this section alone, Frontier’s request should be dismissed.

Rule 702(c) states, “In any case where an air carrier is operating under a final rate uniformly applicable to an entire rate-making unit as established by the DOT decisionmaker, a petition must clearly and unequivocally challenge the rates for such entire rate-making unit and not just only a part of such unit.  Frontier’s request does apply to only a part of the Part 121 linehaul rates, and fails to comply with this rule.  Frontier defines is request so tightly (only markets from 50-530 miles, and runways longer than 4,000’) that it would apply to all of Frontier’s current routes, but only to Frontier’s routes.

Clearly Frontier’s request fails to comply with the specific requirements for initiating a new rate.  To the extent this filing is a petition for reconsideration of the existing route, Rule 724 states, “Except in the case of a Department determination to disapprove a contract, no reconsiderations of any Department determination pursuant to this subpart shall be entertained.”

The Department cannot comply with the requirements of the Administrative Procedure Act based on the current petition.  The Carriers expect that the Department will not only comply with its own regulations, but will proceed in such a fashion as required for external review of its actions.  Rule 3(d) states “If any document initiating, or filed in, a proceeding is not in substantial conformity with the applicable rules or regulations of the Department as to the contents thereof, or is otherwise insufficient, the Department, on its own initiative, or on motion of any party, may reject, strike or dismiss such document, or require it amendment.”  As described fully above, the Frontier request does not comply with the requirements of Rule 3(d), and the Carriers move for its dismissal.  

The Department Must Deny Confidential Treatment
Frontier provides no data in its request, and does not refer to any of the voluminous amounts of data already on the record in this docket.  It states that it will provide information for which it request confidential treatment.  This creates an interesting “Catch 22”.  Department regulations and the A.P.A. require the Decisionmaker to document the basis upon which the decision is made, but Frontier is requesting confidential treatment for the only information to be used in making the decision.

It appears that Frontier is trying to withhold is corporate financial reports such as income statements, balance sheets and sources and uses of funds statements.  If Frontier was a publicly held company, all of this would be public knowledge.  Frontier is seeking to use its status as a private corporation to escape information release requirements.  In this case, Frontier already supplies quarterly F-1 reports.  As will be outlined below, Frontier is also subject to the Continuing Fitness requirements of 14CFR203.  There is no reason to withhold regular financial reports from public disclosure, and the Carriers specifically request that any of the standard financial reports provided by Frontier be made public.  The Carriers also request that any data upon which the most recent fitness determination was based shall be made public, as well as any data provided by Frontier as part of any continuing fitness proceeding during the pendancy of this proceeding.  The Carriers request that if Frontier’s request is considered, the Department immediately place all F-1 reports for the last 12 quarters for Frontier into Docket 14694 as part of the record.

The Department should be careful to give any weight to Frontier’s vague, unsupported and general arguments.  It must be recalled that previously Frontier requested a loan guarantee of over $7,000,000 after the 9/11 attacks based solely on the concern that it might not be able to obtain affordable liability insurance.  The request was for many times that expected amount of the insurance premium, and subsequently Frontier advised the Board that its concerns were unfounded.  The request was dismissed.

The Department must proceed in a way as to satisfy the requirement of the Administrative Procedure Act in order to allow for external review of any decision as allowed by law.  As a matter of due process fairness, confidential treatment must be denied.  By requesting confidential treatment for the only data to be used to determine any action, Frontier is denying to those who disagree the ability to meet the standards for objection set down by the Department.  In virtually every D.O.T. Order subject to further filing or review, the Department places specific burdens upon any party objecting to the action take.  “Vague or unsubstantiated” statements are not accepted.  In the case of mail rates, the Department requires that “Any objection should contain clear and specific objections as to how the rates are calculated, and state what methodology should be employed.”  By withholding from public view the only data upon which the decision is to be made, the Department is eliminating the ability of any parties in opposition from meeting their required burden of proof.  Confidential treatment must be denied.

The Postal Service has Previously Opposed Rates Above the Costs of the Class
The third sentence of Frontier’s application appears to assume support by the U.S. Postal Service.  The sentence states that the premium would no longer apply if the Postal Service “withdraws” its approval.  The lukewarm support filed by the Postal Service directly contradicts all of its previous filings, and is clearly based on the position that any discount from the basic Part 135 rate is better than no discount.  The Postal Service asserts that the relief will help fulfill the goal of the R.S.I.A. to encourage Part 121 service.  As the Postal Service well knows, the encouragement of Part 121 bush service is conditional.  Among the Findings of the Rural Service Improvement Act (HR 4775, Section 3002(b)(12)(D)) is to encourage air carriers move to Part 121 service “where operations are supported by the needs of the community.” (emphasis added)  As will be shown below, it is because Frontier’s Part 121 service cannot be justified on the needs of the community that it is in whatever financial duress it finds itself.

What Frontier is doing is asking for special relief from the class rate to get higher rates than determined based on costs.  In a similar case in this docket, Era Aviation requested that its operations be separated from those of Frontier and Penair because of the higher costs of STOL operations from short runways.  The Postal Service opposed the separation of Era, stating (in part), “If Era does not wish to accept the Part 121 rate for its Twin Otter operations serving markets with limited runways, those markets can subsist on Part 135 service until other less expensive STOL Part 121 aircraft can be deployed or runways can be lengthened to accommodate larger Part 121 aircraft.”  (Comments on Order 2004-6-3 Bush 121 Service Rates, filed September 3, 2004)  The Postal Service was clearly stating that it would prefer to pay Part 135 rates rather than a somewhat lower but still different Part 121 linehaul rate to Era.  It also stated that if a carrier is not efficient enough to operate within the class rate, it should terminate its operations. 

In Order 2005-1-18, issued last Friday, the Postal Service is frequently and consistently quoted in encouraging even lower Part 121 mail rates, and requesting different ratemaking techniques to minimize Postal Service costs.  The Postal Service requested inclusion of lower cost charter operations in the mail ratemaking base.  It asked to exclude legally required 3rd party insurance costs from the rate.  It requested that the longhaul mainline service of Penair be included in the Part 121 rate to reduce rates further.  It asked that the carrier rate of return be reduced to 5%.  It argued for lowering the Capacity Related markup expense, and wanted to eliminate the circuity factor.  In every rate class and every argument, the Postal Service requested lower mail rates, particularly for Part 121 service.  

In its response to Frontier’s request, the Postal Service conditions its support on assuming rates not longer in effect or legally valid.  The Frontier petition states that the increase is to be in effect for 12 months, and does not exclude the effects on any rate orders issued subsequent to the request.  It is bad enough that the petition fails to meet all regulatory requirements, and has no quantitative support.  Now the Postal Service wants to apply to a level no longer in effect.  This underscores the concern of the Carriers about whether the rate will be considered the lawful rate to which other carriers can equalize.

This is the first time in the history of Intra-Alaskan mail rates that the Postal Service has argued that rates should be set at a level to insure overall profitability of individual air carriers.  If it is now the position of the Postal Service that mail rates should be set to assure the overall profitability of air carriers in the class, then that principal should be expanded to cover any carrier that has lost money since the passage of the Rural Service Improvement Act.  Alaska Airlines, for example, reported operating losses of $17.5 million for calendar year 2003.  Should the mainline mail rates (that are already lower than Part 121 bush rates) be increased accordingly?

Any Financial Problem Frontier is Suffering is Due to Its Own Poor Business Judgment
The basic problem that Frontier has is operating its Beech 1900 aircraft in such an uneconomic way that it can never make a profit.  It is overall lack of revenue that is the problem, not deficient mail rates.  The problem goes back to its original introduction of the Beech 1900 into the Fairbanks-Fort Yukon market.  Despite its best efforts, Frontier was not able to make a profit in the market.  This failure led to Frontier CEO Bob Hajudukvich sending a letter to the community threatening to pull the Beech 1900 service unless more passengers chose the service. (Appendix A)  The market did not respond, and Frontier eliminated its Beech 1900 service to Fort Yukon.  It must be remembered that at that time Frontier’s Beech 1900 service received the same mail rate as was paid to its competitors using much smaller, Part 135 aircraft.  It was not until the Rural Service Improvement Act reduced the number of competing carriers in the market that Frontier sought to accomplish by waiver what it could not achieve in the marketplace.

Frontier’s financial problems are directly tied to uneconomically low fares it has introduced in its Beech 1900 markets in order to attract market share.  Appendix B compares the passenger revenue lost through these uneconomic fares with the gain it will receive from a 40% increase in Part 121 linehaul rates.  It is clear that had Frontier not engaged in such bloody fare wars, it would not need to be asking for emergency relief and a higher mail rate.  The table below shows the one way passenger fares in effect in various markets before Frontier introduced its Beech 1900 service, as well as the current walk up one way fare of Frontier today.  In the markets on the Bering Sea where Frontier had no historic service before being granted a waiver, Frontier cut fares by more than 50%.  Previously these markets were already very competitive, having at least three carriers in each that operated turbine equipment.  The table below shows how much Frontier reduced fares from already competitive levels when it entered markets.






Pre-Frontier
Post-Frontier
% Change




FAI-FYU
$ 105.00
$   75.99
      -27.6%




OME-GAM
$ 150.00
$   62.00
      -58.7%




OME-SVA
$ 150.00
$   62.00
      -58.7%




OTZ-PHO
$ 123.00
$   62.00
      -49.6%




OTZ-WTK
$   88.00
$   62.00
      -29.5%

Frontier’s ill-conceived fare policy has lead directly to its financial problems.  To use added mail revenue to underwrite these losses, and encourage continued fare cutting, is contrary to law and D.O.T. policy.

Frontier uses mail revenue to subsidize its fare wars in markets where it does not even carry mail.  Between Fairbanks and Anchorage, Frontier has added three flights a day in competition with Alaska Airline’s jet service.  In order to attract traffic, Frontier offers a walk up fare that is 37% less than its competition, and offers further discounts for advance purchase and through market fares.  It is bad enough that additional mail revenue will subsidize uneconomic fare levels in markets where Frontier does carry mail, but this additional mail revenue will also be used to subsidize service in markets where Frontier is barred by law from carrying mail.

The Postal Service said it best in opposing Era’s request for a STOL service rate, “…those markets can subsist on Part 135 service until other less expensive STOL Part 121 aircraft can be deployed.”  Frontier is not just arguing that the premium is need to support Part 121 service, or Part 121 service with Beechcraft 1900 aircraft, it argues that the premium is needed to support Part 121 service with Beech 1900’s operated only by Frontier Flying Service.  Lower cost, competitive Part 121 service will not be offered as long as Frontier receives this direct subsidy for its fare wars.

The undersigned carriers also request that no additional relief be granted in markets where any Part 121 carrier is participating in the 70% passenger bypass pool as a result of a waiver.  If a carrier requests a waiver, it is with the ultimate goal that it will qualify for bypass mail tender on its own, and that its operations will be self-supporting based on the total revenue in the market.  It is unconscionable to allow relief on mail rates for carriers who are not qualified in their own rate on the basis of traffic history.

The Postal Service Must Eliminate Frontier’s Waivers in Market Where It has Failed to Achieve a Qualifying Market Share

In his letter authorizing waivers for Frontier Flying Service on November 3, 2003, it was clear that John C. Bonafilia recognized that the service was experimental in nature, and that at the end of the experiment Frontier would have to sink or swim on its own merit.  Mr. Bonafilia even stated, “Should the data provided fail to demonstrate , to the USPS satisfaction, adequate progress toward Frontier’s eligibility for inclusion in the 70 percent tender pool, this waiver will be withdrawn at any time.”(emphasis added, letter of John C. Bonafilia to Craig Kenmouth, OST 2003-14964-63)  In his letter dated November 8, 2004, Mr. Bonfilia wrote “…the USPS has determined to allow the waiver to remain in effect for one full year, until the T-100 data is available from the Department.  At that point, the waiver will expire, and Frontier’s eligibility will expire, and Frontier’s eligibility for tender in those markets will be based on its reported performance…”  The Department has issued the data for the 12 months ended October 31, 2004, and Frontier has not even come close to achieving the required 20% passenger market share in three of the waivered markets.  The data show that Frontier’s share in the Nome-Gambell passenger market is only 10.3% after 12 months, a 48% shortfall.  In the Nome-Savoonga market their passenger share is only 13%, a 35% shortfall.  In the Kotzebue-Noatak market, Frontier garnered only 7.81% of the passenger market, a 60% shortfall.

None-the-less, the Postal Service continues to tender mail to Frontier in these markets.  It is pointless to grant a rate premium to Frontier if it insists on continuing to serve markets where it cannot make a profit, and the Postal Service continues to require those money losing services.  49 USC 41903 specifically requires Frontier to “transport mail … when required, and under regulations prescribed, by the United States Postal Service.”  The Postal Service is an active player in this loss, and the best thing it can do to reduce Frontier’s losses is to stop requiring Frontier to transport mail in money losing markets.  The Department should not allow any rate premium until it is clear that the Postal Service will not continue to encourage uneconomic service by the applicant.

Continuing Fitness Questions
The suddenness of Frontier’s request, the size of the premium requested, and its assertion that the data supporting the relief by kept confidential raises serious questions about Frontier’s financial fitness.  The relief sought would add hundreds of thousands of dollars to the revenue of Frontier. If this infusion of cash, on such short notice is really justified, there is valid concern for the ability of Frontier to continue its service without risk to the traveling public.  The Carriers request that before any relief is granted to Frontier, the Air Carrier Fitness Division perform a review of Frontier’s financial fitness and issue an opinion that it is financially fit.

WHEREFORE:
The undersigned Carriers respectfully request the Department to dismiss the request of Frontier Flying Service for a 40% increase in Part 121 linehaul rates.  If the Department determines to consider the application, the Carriers request that Frontier’s supporting data be included in the docket and no confidential treatment given.

Respectfully submitted,

Bering Air Service, Inc.

Wright Air Service, Inc.

______________________

by Hank Myers

January 24, 2005

CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing Answer and Motion to Dismiss the Frontier Flying Service, Inc. Emergency Rate Increase for Bush 121 Rate upon all parties to the Intra-Alaska Bush Service Mail Rates by email.

____________________

Hank Myers

January 24, 2005
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Revenue Losses Related to

Frontier’s Fares Cuts

Passenger Revenue Losses

Market
Fare Reduction 1/
Passenger Traffic 2/
Revenue Loss

FAI-ANC

$ 58.00

18,299

$ 1,061,342

FAI-FYU

$ 29.00

  5,249

$    152,221

OME-GAM

$ 88.00

     949

$      83,512

OME-SVA

$ 88.00

     672

$      59,136

OTZ-PHO

$ 61.00

  1,863

$    113,643

OTZ-WTK

$ 26.00

     543

$      14,118

TOTAL






$ 1,483,972
Potential Mail Gains

Market
Linehaul Increase
Mail Lbs. 3/

Revenue Gain

FAI-FYU

$ 0.17174
285,695

$      49,065

FAI-GAL

$ 0.25649
378,304

$      97,031

FAI-TAL

$ 0.15836
120,086

$      19,017

OME-GAM

$ 0.21026
277,348

$      58,315

OME-SVA

$ 0.18531
253,798

$      47,031

OTZ-PHO

$ 0.17633
444,229

$      78,331

OTZ-WTK

$ 0.08449
195798

$      16,543

TOTAL






$    365,333

1/
Reduction from unrestricted one-way fares prior to entry of Frontier compared to current Frontier Flying Service one-way fare.

2/
Source:  T-100 Market Data YE 10/31/04, includes all passenger traffic subject to fare decreases in the markets listed.

3/
Source:  T-100 Market Data YE 10/31/04 for markets listed.
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