January 30, 2006

Blane Workie

Office of Assistant General Counsel for Aviation Enforcement and Proceedings

Department of Transportation

c/o Documents Clerk

400 7th Street, S.W.

Room PL-401

Washington, D.C. 20590

Regarding:  Comments on Notice of Proposed Rulemaking (NPRM) submitted by Lung and Airways Disease Public Interest Organizations; Nondiscrimination on the Basis of Disability in Air Travel – Medical Oxygen and Portable Respiration Assistive Devices (Docket No. OST 2005-22298)

These comments are submitted on behalf of the undersigned organizations representing individuals with lung and airways disease who are often reliant on medical oxygen and other respiratory assistive devices.

Our organizations appreciate the Department of Transportation taking the next important step in empowering medically dependent oxygen users with the ability to ease their travel by air by initiating the Notice of Proposed Rulemaking (NPRM) on Nondiscrimination on the Basis of Disability in Air Travel – Medical Oxygen and Portable Respiration Assistive Devices (Docket No. OST 2005-22298).  The Regulatory Evaluation for Medical Oxygen Use Onboard Aircraft, Preliminary Regulatory Evaluation prepared for the Office of the Secretary of Transportation dated May 18, 2005, accurately depicts the current regulatory environment that presents barriers to travel by individuals with lung and airways diseases.  We will not restate these challenges as we believe that they are well understood by the agency and addressed in this attempt to close the gap in current regulations.

Because supplemental oxygen for air travel is vitally important to the patient communities we serve, the undersigned organizations strongly support the intent of the NPRM to extend the definition of the Air Carrier Access Act of 1986 to provide greater accommodation in air travel for persons with respiratory disabilities.  While our organizations lack expertise in many of the technical areas where DOT has requested comments, we have provided recommendations with the objective of clarifying the NPRM from the patient perspective and encouraging expedition of final guidance which is meaningful to individuals who require supplemental oxygen and other assistive respiratory devices during air travel.

Request for comment as to whether the Department should limit coverage to carriers operating larger then 60 seat aircraft.  Request for comments on small craft.

Because the intent of the NPRM is to expand access for respiratory disabilities, we recommend that the final rule include all air carriers, not just those operating craft that have a seating capacity of 60 or more.  This recommendation is made because airline industry practice of using a “hub” which is often located in major metropolitan areas and therefore small craft is often operated out of smaller airports and rural areas which present some of the greatest challenges for individuals requiring emergency or routine travel to connecting flights or final destinations. This  requirement should cover both compressed and liquid carry-on systems.

Request for comment on other ways, if any, to streamline the testing requirements for respiratory devices, including the role of aircraft manufacturers.

We agree that for the final rule to be meaningful it must present clear pathways for aircraft manufacturers, the airline carriers and assistive respiratory device manufacturers to accelerate testing while containing costs and expediting approval of new and existing equipment.  We support the proposal that individuals be allowed to petition carriers, however, it should be the responsibility of device manufacturers to seek safety certification and device testing for all phases of flight in cooperation with aircraft manufacturers and operators which would extend to all models of aircraft and the entire carrier fleet. Furthermore, we believe that both compressed and liquid oxygen carry-on systems be considered. 

Request for comment on the timeline for testing.  Proposal of 120 days to conduct the evaluation and make operational decisions and changes.

We support the creation of a clearly stated timeline for testing of which 120 days seems realistic.  We recommend that the final rule include sanctions for noncompliance allowing the DOT and FAA the ability to enforce this timeline if it is deemed reasonable.

Request for comment on maintaining a centralized list of approved or disapproved devices.  Request for comment on what extent carriers would be required to provide information to disabled air travelers.  Request for comment on whether carriers should be required to inform passengers if a device is in the process of being evaluated.  Request for comment on evaluation acceptance and rejection status.  Request for comment on carrier partners to accommodate the use of respiratory devices.  Request for travel agents to comply with requirements to notify passengers.

We support the creation and maintenance of a centralized list of approved devices.  This list should be posted on the FAA website, linked to by each carrier that maintains a web presence and available on request at a toll free number that is maintained by the FAA.  With respect to devices that are in the process of being evaluated or have been disallowed for air travel, we believe that individuals should have access to this information upon request.  Carriers should be required to provide information to disabled passengers.  Once policy is developed and determinations are made regarding specific devices it should be incumbent on the entire industry for implementation, including carrier partners and their agents to ensure individuals access.

Request for comment on the necessity to require advance notice and what is a reasonable amount of advance notice.  Request for comment on advance check-in and time limit for domestic and international flights.  Request for comment on seating accommodations to ensure that electrical outlets are available.

If devices are approved as carry-on items by individuals it would seem unnecessary to require advance notice and the advance check-in time should not be burdensome to those requiring respiratory assistance.  We recommend that carriers inform users about the availability of on-board power outlets when they are making reservations and at check points, such as the gate.  We recommend that advance notice be limited to the ticket purchasing phase so that priority seating accommodations can be made.

Request for comment on a certain number of batteries and the use of labels that certify that the batteries are safe for air travel.

The requirement of a label certifying that the batteries are safe for air travel seems reasonable as long as manufacturers of respiratory devices are well informed about these requirements.  We wish to remain silent on the issue of the number of batteries because this is based on individual need.

Request for comment on whether oxygen concentrators provide medical oxygen at a purity level and flow rate required by most individuals dependent on medical oxygen.

Our organizations do not have expertise in this area and wish to remain silent leaving this determination to the experts.

Request for comment on oxygen kits available for rent or purchase from a vendor approved by the DOT, FAA and Department of Homeland Security.

We appreciate consideration by the Department of the use of oxygen kits that are vendor approved by FAA and the Department of Homeland Security.  We believe that while this could be beneficial to those with respiratory disabilities there are other provisions in the NPRM that should be implemented prior to launching new procedures for oxygen delivery to passengers.  It would also seem that this type of arrangement could result in additional costs for individuals.  At some time in the future oxygen kits may offer a reasonable alternative for those who do not own their own equipment which has been tested and approved for carry-on.

Request for comment on the Departments authority to regulate the reasonableness of carrier charges for medical oxygen.

It has been well documented that fees charged to individuals for onboard oxygen are inconsistent and often excessive, we have intentionally remained silent on the regulation of these fees in order to allow fair policy evaluation.  When individuals are using their own pre-approved equipment it is not reasonable for the carriers to charge additional fees however, when the carriers are providing the equipment it would seem fair that they should not have to assume all expenses associated with accommodating oxygen dependent passengers.  Should the fees for providing medical oxygen be regulated we request that they be fair, consistent, well published and understood by passengers who need these services.  In addition, travel initiated and completed with one carrier should carry a single fee and not a “per leg” charge for changes and layovers.

Finally, on behalf of the patients who have helped us alert the Department of Transportation and the Federal Aviation Administration to this serious inequity in air travel we strongly encourage the DOT to move swiftly and issue a final rule.  It is of critical importance that individuals who require medically necessary oxygen and other assistive respiratory devices not be limited in their ability to access commercial air travel.
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