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Société Air France (“Air France”) submits these comments in response to the September 7, 2005 Notice of Proposed Rulemaking (“NPRM”) issued by the Office of the Secretary (“OST”), U.S. Department of Transportation (“DOT”) regarding Non-discrimination on the Basis of Disability in Air Travel – Medical Oxygen and Portable Respiration Assistive Devices. Air France supports the initiative and encourages the administration and the industry to find the most suitable solution for both passengers with respiratory disabilities and for air carriers. Therefore, Air France wishes to share with the relevant officials of the DOT dealing with this docket its view regarding some operational and legal concerns of the proposal. 


In the NPRM, the OST proposes to amend its rules implementing the Air Carrier Access Act of 1986, 14 CFR part 382, to provide, free of any charge, greater accommodations in air travel for persons with respiratory disabilities by means of any equipment suitable, or by accepting the personnel equipment of the passenger. This proposal applies to U.S. air carriers and foreign air carriers operating flights in, to and from the U.S airports and to flights between two foreign airports if such a flight is operated by a foreign air carrier under a code-share agreement with a U.S. air carrier.

Air France currently provides medical oxygen to passengers with respiratory disabilities who have made an official request either directly through Air France or through the passenger’s travel agency at least 48 (forty eight) hours in advance of travel. The passenger is requested to contribute to part of the cost of supplying this service. Depending on the volume of oxygen required by the passenger and the total duration of the flight time involved, Air France is able to provide the following types of material: 

· a portable oxygen kit that does not require any extra seats as it may be installed under the seat in front of the passenger,

· a fixed oxygen kit, where extra seats (either 2 or 3) must also be used next to the passenger with a respiratory disability to install the kit, which must be anchored onto the rails of the armrests of the adjacent seats, thereby neutralizing an entire row of seats. 

The acceptance of the passenger with respiratory disability requiring medical oxygen or a respiratory assistance device on board is subject to medical clearance delivered to Air France prior to embarkation. Moreover, if the passenger with a respiratory disability requires the oxygen on a permanent basis, then an ambulance will need to be present at all the stopping points during travel.

Air France believes that the Department’s proposed rule presents serious legal and operational issues, and should it become final, it would severely interfere with and negatively impact the existing and well-organised practices and procedures related to the treatment of its passengers.

Firstly, the enforcement of this proposed rule contains an extraterritorial scope, which is inconsistent with the principles of international law. The extension of this obligation to foreign air carriers outside the borders of the United States is unacceptable from a legal perspective as being inconsistent with principles of sovereignty.  In fact, under this proposed rule, Air France would have to respect the obligations imposed in all its flights where the code of an Air France’s U.S. air carrier partner is used. Air France is unable to apply such regulations to its “non U.S. network” due to the potential for conflict with legislation that has been adopted within other countries. In this respect, Air France supports the legal analysis 

about the extraterritorial application of the Department’s regulations to foreign air carriers outside the borders of the United States as submitted by the International Air Transport Association on March 4, 2005 in Docket 19482. Air France is of the opinion that the scope of the present proposed rule should be limited to direct flights operated by U.S. air carriers and foreign air carriers to and/or from the United States.

Secondly, and as far as the obligation for testing of the devices is concerned, any regulatory framework must take into account the existing authority and competence of other civil aviation authorities in this matter.  In France, it is of the exclusive jurisdiction of the Direction Générale de l’Aviation Civile (DGAC) to both test and approve the types of equipment intended to be loaded and used on board all aircraft under its jurisdiction. In addition,  each piece of equipment corresponds to an assemblage that is certified as  suitable for a specific type of aircraft and  is not removable to be used on another type of aircraft. The process of obtaining certification and approval is the responsibility of the equipment manufacturers,  not the air carriers, and such a process can be long and burdensome. Under these regulatory circumstances that exist in France, Air France is simply not permitted to accept on board one of its aircraft a respiratory assistive device that has not being pre-tested, pre-approved and pre-certified by the French civil aviation authorities. 

Moreover, Air France considers that it is unjustified to transfer the responsibility for testing and certifying this type of equipment to air carriers as the manufacturers are certainly better able to perform this important task. Medical oxygen is considered to be hazardous material, and an air carrier does not have the necessary expertise to determine if a ventilator, respirator, continuous positive airway pressure machine or a portable oxygen concentrator could cause interference with the navigation or communication systems of each model of aircraft irrespective of where the aircraft is operated. It is also technically difficult to guarantee the supply of oxygen during the take off and landing phases. Besides, Air France considers that to allow passengers to use their own medical oxygen equipment on board could present serious security risks insofar as the equipment could be altered and toxic gases might be introduced. The air carrier is not in a position to verify that the equipment does not present any security risk. 

Thirdly, since certain types of medical oxygen devices may only be suitable for use on certain aircraft types, should the Department issue a final rule it must be expected that both 

air carriers and their passengers with respiratory disabilities will face dramatic inconveniences if, for example, the air carriers had to unexpectedly change aircraft type at the last minute and could not accommodate the passenger and the equipment.   

Fourthly, Air France believes that any final rule must incorporate the requirement of sufficient advance notice by the passenger of his or her need to use medical oxygen during the flight since the air carrier will need time and logistical support to either provide and install the equipment or to verify and install the passenger owned equipment prior to each flight.  The requirement for sufficient advance notice by the passenger is particularly important for foreign air carriers such as Air France who may well need additional time to position equipment that is normally stored outside the United States.   

Fifthly, Air France considers that the issuance by the Department of a final rule as currently drafted would increase the financial burden to both air carriers and the public of existing services aimed at addressing the needs of passengers with respiratory disabilities. 

 Lastly, Air France fully endorses and supports the European Civil Aviation Conference (ECAC) position dated January 12, 2006.  

In closing, Air France appreciates the opportunity to makes its comments known to the Department, and believes that at this stage, the proposed rule does not meet the necessary elements to guarantee a fair, final rule that would ensure that passengers with respiratory disabilities have access to air transportation in a non-discriminatory manner and enable air carriers to provide these services in an equitable matter. Air France has been committed to the developing a high level of service to assist and accommodate all passengers with disabilities and wishes to continue developing these policies and practices in a clear regulatory environment, free of conflicts with either international or national law.
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