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The undersigned carriers hereby join in the Answer of Bering Air Service and Wright Air Service filed on January 24, 2005, and add the following comments to the docket.

PROCEDURAL ISSUES

Frontier Flying Service has asked for an emergency increase in the Part 121 bush mail linehaul rate that applies to its operation.  To date Frontier has not provided any evidence to support its request, although such evidence was promised.  The Carriers ask that Frontier’s Petition be dismissed for lack of prosecution.

It appears that prior to filing its Petition, Frontier Flying Service engaged in rate negotiations with the U.S. Postal Service.  In its Petition, Frontier states that the premium would cease at any time the Postal Service “withdraws its support of such an action”.  It is clear from this wording that Frontier had discussed its Petition in advance with the Postal Service, and that the amount and applicability were agreed to.  The Postal Service confirms the discussions took place in its answer filed only four days later when it stated, “On the basis of additional financial data which Frontier has provided to it [the Postal Service], and which Frontier has represented that it is prepared to provide to the Department, the Postal Service has preliminarily concluded, consistent with Frontier’s assertions, that its Part 121 operations are in serious jeopardy at the current rate level.”  The Postal Service repeats its references to discussions between itself and Frontier throughout its answer.  As defined by Rule 708(a), these discussions were “…for the purpose of considering and clarifying issues and factual material in pending proceedings for the establishment of rates for the transportation of mail.”  Frontier and the Postal Service engaged in these discussions without prior approval of the Department, or without participation of an “authorized DOT employee” as required by regulation.  The Carriers request that the Department remind Frontier and the Postal Service of the requirements of Rule 708.

The Carriers are concerned that Frontier and the Postal Service are really seeking approval of an informal rate conference, either prospective or ex post facto, and seek to impose these rates by agreement between themselves.  Rule 710 states that persons entitled to attend an informal rate conference include “…representatives of the carrier[s] whose rates are in issue,…”  The Part 121 bush rate applies not only to Frontier, but to all carriers operating in markets subject to bush mail rates.  This includes all current operators of Part 121 aircraft (including both Penair and Era), as well as all carriers operating aircraft certificated with 10 or more passenger seats, or are operating in markets where a Part 121 rate prevails.  Indeed, it can be argued that rates in all bush wheel plane service in Alaska are at issue because all bush wheel operations are potential Part 121 rate markets as long as a Part 121 carrier is free to enter.  The Carriers welcome the opportunity to meet with the Postal Service and D.O.T. staff to discuss rate issues, but such a conference would have to comply with all D.O.T. requirements.  The past discussions between the Postal Service and Frontier obviously did not comply.

The Carriers will not repeat the arguments opposing confidential treatment of any data filed by Frontier or the Postal Service, but the carriers agree with those arguments and request that any data provided by the Postal Service and/or Frontier be placed in the public docket without restriction.

Frontier’s current request is somewhat astonishing given the great amount of time and effort associated with setting the Part 121 mail rates.  The only comments filed by Frontier relating to rate structure were submitted on June 1, 2003.  None of the Comments related methods of setting rates, or reasonable rates of compensation.  On October 6, 2003, Frontier applied for waivers to serve five markets, four of which Frontier had never served.  At that time the Part 121 rates had not even been set, although Frontier asserted that the Part 121 rates were presumed to be lower than Part 135 rates.  Ironically, Frontier went on to say, “Frontier Flying Service looks forward to a timely rate setting by the Department of Transportation to (h)(6)(B), whereby the USPS may benefit from a lower rate paid to all carriers in a market that is served by a part 121 bush passenger [sic].”  Even after the first rate Order setting the Part 121 rates was issued in February, 2004 (Order 2004-2-12) reducing Part 121 linehaul rates by about 70% from the Part 135 level, Frontier continued to provide its Part 121 service under waiver.  Under the terms of the waiver, Frontier was free to terminate services at any time, or even to convert the service to Part 135 carriage.

Frontier subsequently filed Comments directed at the Part 121 linehaul taper rate methodology (September 2, 2004).  Frontier asserted that the cost data upon which the rate is based are accurate, but disputed the taper rate methodology.  Frontier provided no analysis or recommendation on how to change the taper.  Even after filing its Comments, and knowing the full effect of the current Part 121 linehaul and terminal charges, Frontier continued to provide Part 121 service in the waivered markets.  On November 3, 2004, its waiver ran out, yet it continued to provide Part 121 service in the three markets where its market share fell far short of the 20% passenger share requirement imposed by the Postal Service.  Throughout this lengthy and controversial process, Frontier has never disputed the cost methodology of determining the Part 121 rate.  Despite numerous opportunities, Frontier has never claimed that the bush mail rates are incorrect or do not fairly compensate for Part 121 services provided.  Frontier has no procedural basis now for claiming any deficiency.  The Petition must be dismissed for lack of supporting evidence.

FACTUAL ISSUES
On the one hand, all bush carriers would appreciate a 40% increase in bush rates.  While Frontier’s rationale is at odds with law and regulation, all bush carriers would also appreciate mail rates that are based on financial need rather than costs.  A class rate set at a level to insure an adequate return to all carriers would infer all of the efficiency standards of any class rates, but at a higher average rate of return.  The same rationale presented by Frontier and the Postal Service for increasing rates applies as well to all categories of bush mail rate, including seaplane service.  On the other hand, the Carriers are concerned about the long term impact of rate setting on an ad hoc basis every time a carrier wants a different rate.  In a class rate, by definition about half of the carriers are always being paid below their costs and needs.  Rates could be reduced as well as increased, depending on the business strategy of petitioning carriers.  An efficient carrier might petition for lower rates in the hope that a loss of revenue by competitors would force them out of the markets served by the petitioner.  It is assumed that the Postal Service would support lower rates as well.  On balance, the Carriers oppose ad hoc rate adjustments based on the needs or business strategies of individual carriers. 

The Carriers note that Frontier’s claimed losses appear to be due to its aggressive expansion of Part 121 service into new markets where Frontier had no service history.  This expansion was based on waivers granted by the Postal Service, giving Frontier a full share of mail in the passenger bypass pool where it did not qualify for tender.  In granting the waivers, the Postal Service recognized that Frontier did not qualify for bypass tender, and imposed market share qualifications that were supposed to be met within twelve months.  As noted in other comments, Frontier engaged is vigorous fare wars.  The revenue lost by Frontier due to its fare cuts far exceeds the additional revenue it seeks through higher mail rates.  Frontier engaged in these fare wars in order to achieve the required qualifying market share.  In three of the four markets where Frontier had no service history, it did not achieve the required 20% passenger market share.  In these markets, Frontier has shown that these markets do not support Part 121 service, as proposed by the Rural Service Improvement Act.  The law neither requires nor supports Frontier’s uneconomic operations.

The Department has recently issued fuel surcharges for all bush linehaul rates.  In the process of analyzing the necessary changes, Department staff reviewed changes in total costs and the portion chargeable to fuel.  In analyzing Frontier’s costs, there is no indication that the linehaul costs have changed, or that the original rates were improperly set.  Even the taper rate was thoroughly challenged and discussed in the process of setting Part 121 rates.  Order 2005-1-18 presents a clear and rational analysis of the desirability of the taper rate compared to the flat rate for Part 121 linehaul rates.  There is no regulatory basis for altering the rate and adding a temporary surcharge to bail out a single carrier.  Frontier has argued that it will convert its Beechcraft 1900 aircraft to Part 135 configuration.  This is a simple paperwork change that does not create any financial hardship on Frontier.  Frontier obviously feels that conversion is the most rational business decision it can make in the current environment.  It does not speak of terminating leases on these aircraft, and continues to operate its Part 121 service between Anchorage and Fairbanks.  Its Part 121 Operations Specifications will remain in force, and if it determines that it can operate profitably in some markets, it is free to restore the aircraft to Part 121 service.  Frontier has a viable option to improve its financial position, and there is no need for the Department to alter its well developed rate structure.

The Carriers believe that while the Postal Service and D.O.T. have the authority to waive provisions of the Rural Service Improvement Act for a petitioning carrier, those waivers do not apply to the service of other carriers in the markets.  Waivers, as they have been applied by the Postal Service, are experimental in nature.  Frontier was given a full share of the passenger mail pool in four markets where it had no service history at all.  The Postal Service placed requirements on the term of the tender, and it is clear that the purpose was to determine if the markets would support Part 121 service.  In at least three of the markets, the experiment failed to demonstrate that the market could support Part 121 service.  The legacy of this failure has obviously left Frontier and other carriers severely damaged financially.  While it is clear that Frontier began and continued service willingly and with full knowledge of rates and tender policies, it is unreasonable to leave the incumbent carriers damaged and weakened because of the miscues by Frontier and the Postal Service.

It must be noted that the current level of the Part 121 linehaul rate has not reduced Frontier’s desire to enter markets where it has no service history by requesting waivers from the Postal Service.  In the most recent case, Frontier applied for and received a waiver from the Postal Service to get a full share of the 70% passenger pool in the Dillingham-Togiak market.  Frontier has no history of service at all in this market, let alone the “substantial passenger or nonmail freight service” required by the Rural Service Improvement Act.  Frontier requested the waiver even before requesting the additional rate premium, the Postal Service has since granted the waiver, and Frontier is operating service in the market now.  It is clearly ludicrous and misleading to claim the Part 121 linehaul rates are inadequate while at the same time petitioning to add service at these same inadequate rates.  If Frontier’s “Part 121 operations are in serious jeopardy” as the Postal Service asserts, why is Frontier increasing those operations, and why is the Postal Service approving them?

The Rural Service Improvement Act sets up specific requirements for tender of bypass mail, and allows the Postal Service to determine tender of “inhouse” mail itself.  The Act also sets out rate setting criteria based on the service provided in a market.  In the case of Frontier, it had not qualified for mail tender in the passenger or freight pools when it proposed its Part 121 service.  Further, its Part 121 service depended entirely on the receipt of waiver authority granting it a full share in the passenger pool.  Simply put, Frontier’s operation fell outside the definitive provisions of the Rural Service Improvement Act and the associated rate decisions of the Department.  While the Postal Service may be able to tender mail pursuant to a waiver, that mail and the associated Part 121 rate applies only to Frontier.  Unless and until Frontier qualifies for mail in its own right as a member of the passenger or freight pools, Frontier’s service should not affect the market mail rate for other carriers.  Part 135 carriers transporting mail in a market in which there is no qualified Part 121 carrier must be paid at the effective Part 135 rate.

The Carriers contend that unless and until Frontier achieves the necessary market share to qualify for the mail tender it has been granted by waiver, only Frontier should be paid at the Part 121 rate, and the competing Part 135 carriers should be paid the Part 135 wheel rate.  Arguably, Frontier could have provided service in the markets at issue without a waiver with one or more Part 121 flights per week.  In that case the Part 121 rate would apply to all services by all carriers.  Frontier made it clear in its application that it would not enter the markets unless it received a full share of the 70% passenger bypass pool.  The only reason Frontier entered the markets at issue was because it was given a waiver from the qualification requirements of the R.S.I.A...  In the case of a waiver, only the carrier receiving the waiver should be paid at the Part 121 rate.  The Postal Service and the carrier involved can then mutually determine if the market involved actually can support Part 121 service, i.e. the Part 121 carrier achieves a qualifying share of passenger traffic.

SUMMARY
Frontier Flying Service claims that it is in serious financial trouble, but has provided no proof of its assertion.  It asks for extra-regulatory action to provide it with a 40% premium on the established Part 121 linehaul rate.  It makes no claim that the existing linehaul rate is inadequate or inconsistent with established rate making procedures.  Frontier even offers a most reasonable alternative to the 40% premium, and that is conversion of its Beechcraft 1900 aircraft to Part 135 configuration.  The undersigned Carriers concur with the content of the previously filed comments filed on January 24, 2005.  In addition, the Carriers argue that Frontier and the Postal Service have completely failed to meet their burden of proof to justify this exemptive action.  Any information or data provided by Frontier must be placed in the pubic docket as it would be the only information on which any decision could be made.  Granting the petition is contrary to law and established regulatory standards.  Granting the petition is also inconsistent with the terms of the Rural Service Improvement Act which only encourages Part 121 bush service “where such operations are supported by the needs of the community;”.  The obvious cause of Frontier’s financial problems is that is operating Part 121 service where such service is not supported by the needs of the community.  A simple, viable and proper alternative was raised by Frontier itself; convert its Part 121 aircraft to Part 135 configuration.  Clearly no rate premium is either justified or necessary.  Finally, the carriers request the Department clarify that the appropriate rate to be paid to Part 135 carriers competing with a Part 121 carrier receiving mail tender pursuant to a waiver is the Part 135 wheel rate.  This rate would continue in force for the Part 135 operators until the waiver carrier achieves the market share necessary to qualify for the pool into which it has been waivered.  In case the waivered carrier achieves its required market share, all service would convert to the Part 121 rate.  In case the waivered carrier does not achieve a qualifying share, damage to the incumbent carriers would be limited to the loss of mail tender associated with the extra tender share.

WHEREFORE:  The undersigned carriers wish to append their names to the Comments of the Carriers filed on January 24, 2005, and request the Department deny the petition of Frontier Flying Service for a 40% premium on the Part 121 bush linehaul rate, and request that the Petition be dismissed for lack of prosecution and failure to justify the relief sought.  Additionally, the Carriers request the Department to order that the applicable rate to be paid to Part 135 carriers operating in markets where a Part 121 carrier provides service pursuant to a waiver and has not qualified for tender in the pool into which it has been waivered is the Part 135 wheel rate.  Once the waivered carrier qualifies for the pool from which it receives tender, the appropriate rate will become the Part 121 rate.  In the event that the 40% premium is granted as requested, the Carriers ask that a 40% premium be added to all bush linehaul rates until such time as an informal rate conference can be held to determine a reasonable level for linehaul rates.

Respectfully submitted,
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