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Polar Air Cargo, Inc. (“Polar”) respectfully submits this Answer to the Objections and general comments filed in response to the Department of Transportation’s Order to Show Cause (Order 2005-2-14) tentatively awarding new U.S.-China routes and frequencies available in 2005 and 2006.
  As stated in Polar’s Response, the Department’s tentative decision regarding the distribution of all-cargo frequencies available in 2006 strikes a well-reasoned balance between the needs of competing applicants, different categories of service and fundamental policy objectives.  It is for this reason that Polar concurs with the Department’s conclusions and believes its tentative decision should be finalized, unchanged, as it concerns the distribution of all-cargo frequencies.
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In instituting this proceeding, the Department noted that its “principal objective would be to maximize the public benefits that will result from award of authority in this case.”  The Department further explained that it would consider, among other historically used factors, which carriers would be most likely to offer and maintain the best service for the traveling and/or shipping public, as well as: 

…the effects of the applicants’ service proposals on the overall market structure and level of competition in the U.S.-China market and any other market shown to be relevant, in order to promote an air transportation environment that will sustain the greatest public benefits.”
  

These are not criteria of the moment but the means set out in policy and for many years applied in proceedings such as this to openly and fairly weigh the merits of competing applications.  The Department has clearly followed these guidelines in this proceeding.  

Four U.S. air carriers are today providing all-cargo services in the U.S.-China and connecting markets: FedEx, UPS, Northwest and Polar.
  Each is competing for the means to build its service and ensure its continuation in 
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competition with each other and with foreign air carriers.  The distribution of all-cargo frequencies is today inequitable, with FedEx holding 23, UPS holding 18, and Northwest and Polar each holding only half as many.  The record reflects, and the Department correctly acknowledges, this pronounced disparity.  

Yet, the Department did not try to level the holdings of the four incumbent carriers by dividing the available frequencies between Northwest and Polar exclusively and withholding all new frequencies from FedEx and UPS, although it could have justified this by citing the disparity in market access.  On the contrary, the Department clearly recognized the need of each carrier to increase service so that no single carrier was given the frequencies to establish a position so dominant as to be anti-competitive, or conversely, that no single carrier was denied new frequencies and forced into an untenable market position vis-à-vis other U.S. and foreign competitors.
   Rather than arbitrarily applying a mathematical formula,
 the Department balanced the needs of each category of service and each carrier for the purpose of promoting an air transportation environment in which the broader public interest would be served through 
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competition.
  To do otherwise would have been inconsistent with the basic principles of administrative law, sound policy and the evidentiary record before the Department.

    The belief of carriers such as FedEx that more service by the carrier with the largest prior allocation of rights always produces the best outcome is myopic.  Additional frequencies provided by the same carrier will certainly bolster the market share and strength of that carrier, but it is simply more capacity provided by that specific carrier.  On the other hand, these same frequencies distributed among several carriers represent more capacity with the added benefit of competition, including service and pricing options.  The Department’s tentative decision, therefore, goes beyond the expressed needs of the applicants by simultaneously addressing the needs of international commerce and the shipping public for different categories of service and pricing that is not always at a premium.
  The Protocol between the United States and China is itself a
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product of this policy objective, creating more opportunities for more carriers in order to facilitate bilateral economic growth.
  A significant concentration of rights in the hands of one carrier would deny those opportunities and preclude those broader benefits, no matter how capable that one carrier might be in simply offering and maintaining service in the marketplace.  

The Department’s tentative allocation of three additional frequencies to Polar may represent a modest part of the overall proceeding, but it represents a sound policy decision on the part of the Department and a very significant opportunity for a new entrant such as Polar.  These frequencies will allow Polar to achieve double-daily service at Shanghai and introduce service at Beijing in March 2006 in competition with the much larger and longer-established operations of other U.S. and foreign all-cargo carriers.  

Shanghai is the largest single air cargo gateway in China and the principal beachhead for Polar’s operations.
  Beijing is a significant gateway for imports into China and will be served in conjunction with Polar’s proposed new service at 

Shanghai.
  With the activation of recently awarded 2005 frequencies, FedEx will already be serving Shanghai with thrice-daily flights, UPS with twice-daily 
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flights and Northwest with eight all-cargo and seven combination service flights.
  All three carriers are already well-established at Beijing.

The tentatively awarded frequencies available for use in 2006 will allow Polar to raise the number of its flights at Shanghai to a level closer to the number of flights that each of its U.S. competitors will already be operating by

March of this year.
  These frequencies will also allow Polar to introduce service at Beijing and provide a competitive alternative to the established services of FedEx, Northwest and UPS.  Polar will additionally be better equipped with these frequencies and the enhanced market coverage to compete in 2006 with the growing service of the many foreign air carriers in the China market.  Overall, the tentative award will do much to ensure that the service so promptly introduced by Polar following its designation last year can continue in step with competition and market demand.
  

WHEREFORE, Polar respectfully requests that the Department as expeditiously as possible issue a Final Order reflecting its tentative decision allocating three new U.S.-China all-cargo frequencies to Polar.  Polar further 
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requests that the Department grant it such other and further relief as the Department deems necessary and appropriate in the public interest.
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� The Objections filed do not focus on the allocation of all-cargo frequencies in 2006 but are raised primarily in connection with the underlying 2006 choice by the Department of a combination versus all-cargo carrier and the allocation of combination service frequencies.  This Answer is offered in response only to those comments raised in connection with the Department’s tentative award to Polar of three additional all-cargo frequencies in 2006.


� Continental Airlines, Inc. (“Continental”) filed a motion for expeditious action in this case.  Polar is fully sympathetic, from its own recent experience, with the urgency of Continental’s request to commence service in time for peak seasonal demand.  Polar does not object to the request for expedition but does not agree with Continental that the proceeding can or should at this juncture be split and decisions separately finalized for 2005 and 2006 route and frequency awards.  One decision could not be rendered without impacting the other.  Polar would instead urge the Department to use all means at its disposal to render a final decision in this proceeding as quickly as possible.     


� Order Instituting Proceedings and Inviting Applications, OST-2004-19077, Order 2004-9-5, at 3 


� Common names are used for all carriers. 


� The Department specifically noted its concern in this instance that granting FedEx six additional frequencies on top of the 23 already in hand, “would alter the competitive structure in a way that would not serve the public interest.”   Order 2005-2-14 at 28.  


� FedEx contends that, “it appears that the allocation process has been reduced to a simple arithmetic exercise, abandoning Department precedent and established decisional criteria.”  Reply of FedEx at 6.


� In the Order to Show Cause (Order 2005-2-14), Docket OST-2004-19077 (the “Order”) at 28, the Department specifically states that, “As we consider how to tentatively allocate the 12 all-cargo frequencies available for use in 2006 so as to maximize the public interest, it is our aim to further enhance the U.S. carrier services in the market, to make them even more competitive, especially against the foreign flag competition in the market, and to enable them to respond to the needs of the shipping public.”    


� FedEx notes that the shipping public is willing to pay a “price premium” for its services in the U.S.-China market.  Reply of FedEx at 4.  Polar would remark that this is not surprising given the significant “leg up” FedEx has been granted in this market by the Department and the modest competition FedEx faced until very recently.


� Order at 2, Erratum.  The Department specifically notes that, “the restrictions on entry and competition ill-serve the economies, consumers, carriers, and communities of both China and the United States.” 


� Exhibit of Polar at 6.  Brief of Polar at 7.  (Footnote 14)


� Exhibit of Polar at 2.


� Brief of Polar at 3.


� Based upon the 2004/2005 award of frequencies.


� FedEx’s non-objection re-visits FedEx’s oft-repeated comment that the Department should not risk awarding rights to new entrants such as Polar since there is no record of performance in the market to determine if Polar can indeed develop and maintain its proposed service. Reply of FedEx at 9.  It is a poor argument, given the close timing of the 2004/2005 and 2005/2006 proceedings and in light of Polar’s very prompt and successful start of operations only six weeks after it was awarded U.S.-China traffic rights.    





