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In its Petition for Leave to File an Otherwise Unauthorized Document, Peninsula Airways (Penair) responds to the Petition for Reconsideration of the Consolidated Carriers by claiming that no new data or arguments were raised in the Carriers’ Petition, and then Peninsula repeats its own arguments filed earlier.  The claim that the Carriers failed to raise issues not previously addressed is groundless and false.  The Carriers’ Petition is based on new decisional elements raised by the Department, each of which was patently incorrect.  Penair also claims that Era’s terminal charge data should be included in the class rate based on the Era’s eligibility to transport mail.  Penair claims that the bush market is volatile, and Era should be included on the basis of eligibility.  This claim will be handled separately.
To begin with the Response of Peninsula Airways establishes no contrary position to the request of the Consolidated Carriers.  Penair would be a large and primary beneficiary of the higher rates that would come if the Department reconsiders its Order and adopts the requested changes.  The Carriers’ request does not affect the 121 linehaul rate, and that was made clear.  The terminal charge resulting from the exclusion of Era’s data, combined with the cost escalation in costs over that last four years assure that Penair’s rates for all three classes of service it provides will be higher.  Penair provides no explanation of why it opposes changes that would benefit so much.
There is no disagreement concerning the inclusion of historic Era costs in the Part 121 linehaul rate.  This issue was agreed to be all parties at the Informal Rate Conference held in Anchorage on September 29, 2006.  This is a negotiated rate about which no objections were raised.  It has no precedent value concerning the terminal charge or even Part 121 STOL rates.  The Department made it clear that new Part 121 STOL service (runways less than 4,000’ long) would be paid at the Part 135 wheel rate until the new service had established a full twelve months of data ending June 30 or a year, and then the 121 STOL rate would be restored.  Penair is incorrect when it claims that the 121 rate does not affect Part 135 carriers, as those carriers also receive the 121 rate over routes served by both types of operators.
THE CARRIERS PETITION CONTAINED ONLY NEW DATA AND ARGUMENTS
In its Petition, the Carriers addressed only new and patently false assertions made in Order 2007-4-25.  The Carriers documented, in every previous case, once a carrier had ceased operations, its data were excluded from the next rate making in that class.  The Department responded that there was a single exception; Cape Smythe’s data had been included.  The Carriers proved that Cape Smythe had not ceased service, but had simply had its operations, aircraft and personnel absorbed by Frontier Flying Service through a purchase/merger.  Moreover, The R.S.I.A. specifically requires that data for a purchased or merged carrier must be included for a period of 12 months.  Such a provision does not apply to a true cessation of service as was done by Era.

While incorrectly claiming that the Carriers’ method of including carriers and aircraft was convoluted (indeed the Department used the same criteria in the mainline rate case), the Department failed entirely to address the issue of the systematic and consistent bias built in to the 1% sample methodology which ignores the unit costs of smaller carriers and aircraft operating at remote hubs.  The Administrative Procedure Act requires that the Department address all arguments raised, and the Order completely ignored the intentional and predictable bias inherent in its sampling technique.

Similarly the Department failed to address the issue of cost inflation in terminal charges, which amounts to over 65% of the total underpayment to carriers over the last three years.  The Order asserts that perhaps the amount stated by the Carriers for underpayment of seaplane linehaul expense might be overstated.  No analysis was performed, no amount of the alleged over estimate was made.  The fuel cost adjustments noted in the Order affect only a third of the linehaul expenses and none of the terminal costs.

In short, the Petition of the Carriers addressed issues of fact that were misstated, or the failure of the Order to address major issues raised directly and specifically in the Answer of the Consolidated Carriers to Order 2007-4-25.  The Order was both incorrect and deficient in its arguments.  The Petition for Reconsideration is wholly appropriate in such a case.
THE “ELIGIBILITY” ARGUMENT IS BASELESS
Penair claims that Era’s terminal charge data should be included because Era is still eligible to carry mail at bush rates, and that bush service is dynamic.  Penair states “…carriers may cease operations on e day only to resume operations another”.  This statement is false.  To begin with, Era has remained out of the Bethel hub for nearly eleven months now and states it has no intention of resuming service.  Given the amount of time necessary to reestablish service, it is clear that Era cannot resume service before June 30, 2007.  As predicted by the Carriers, Era is well and truly out of the bush mail business.  The second point is that Era is no longer eligible for dispatch of bypass mail in any market.  If Era were to resume service at Bethel today, it would be paid at the same Part 135 wheel rate as its competitors, and would be excluded from all bypass tender.
The general claim that bush service is dynamic is equally fatuous.  A specific goal of the R.S.I.A. was to reduce the number of carriers receiving bypass mail in any given market.  That goal has been met.  In no case has a carrier that has ceased operations ever resumed bush service.  In no case has a carrier abandoned a bypass hub only to resume service at the hub later.  The idea that “…carriers may cease operations on e day only to resume operations another” is clearly groundless.  Even if one only proposes this as a hypothetic situation, the fact that it has never happened in the five years since the passage of the R.S.I.A. is all the refutation that is necessary.
WHEREFORE, the undersigned carriers respectfully request that the Department reconsider Order 2007-4-25, correcting the bush mail rates as requested by the Consolidated Carriers.
Respectfully submitted,

The Consolidated Carriers

Alaska Juneau Aeronautics, Inc. d/b/a Wings of Alaska

Alaska Seaplane Service, LLC

Arctic Transportation Services, Inc.

Bidzy Ta Hot Anna, Inc. d/b/a Tanana Air Service

Flight Alaska, Inc. d/b/a Yute Air Alaska

Iliamna Air Taxi, Inc.

Inland Aviation, Inc.

L.A.B. Flying Service, Inc.

Pacific Airways, Inc. 

PM Air, LLC d/b/a Promech

Redemption, Inc. d/b/a Island Air Service

Smokey Bay Air, Inc.

Venture Travel, LLC d/b/a Taquan Air Service

Wright Air Service, Inc.
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